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P o t e n t i a l  s u b c o n t r a c t o r ' s  protest  a g a i n s t  
s u b c o n t r a c t  a w a r d s  is d i s m i s s e d  b e c a u s e  
it d o e s  n o t  meet a n y  of t h e  c i r c u m s t a n c e s  
u n d e r  wh ich  GAO c o n s i d e r s  s u b c o n t r a c t o r  
protests. 

E c o l o g i c a l  R e s e a r c h  S e r v i c e s ,  I n c .  (ERS) , 
protests t h e  award of s u b c o n t r a c t s  t o  Mich igan  State  
U n i v e r s i t y  p u r s u a n t  t o  r e q u e s t  f o r  proposals (RFP) 
No. E06515-82-R-00015 i s s u e d  by I l l i n o i s  I n s t i t u t e  of 
Techno logy  R e s e a r c h  I n s t i t u t e  ( I n s t i t u t e ) .  The RFP 
was i s s u e d  u n d e r  t h e  I n s t i t u t e ' s  prime c o n t r a c t  w i t h  
t h e  Nava l  E l e c t r o n i c  S y s t e m s  Command (NAVELEX)  f o r  t h e  
p r o v i s i o n  o f  t e c h n i c a l  s u p p o r t  s e r v i c e s  fo r  the  
E x t r e m e l y  Low F requency  ( E L F )  E n v i r o n m e n t a l  Compati- 
b i l i t y  A s s u r a n c e  P r o g r a n .  

ERS protests  t h e  award o f  t h o s e  s u b c o n t r a c t s  
a l l e g i n g  t h a t  i ts  proposal d i d  n o t  r e c e i v e  a f a i r  and 
complete r e v i e w  by  t h e  I n s t i t u t e  d u e  t o  t h e  undue 
i n f l u e n c e  e x e r c i s e d  by  o n e  o f  t h e  e v a l u a t o r s .  The 
p ro t e s t  is d i s m i s s e d .  

To f a c i l i t a t e  p u b l i c  u n d e r s t a n d i n g  and  a c c e p t a n c e  
of the  ELF Communica t ions  Program and t o  p r o v i d e  
a d v i c e  to  t h e  c o n t r a c t o r  o n  e n v i r o n m e n t a l  i s s u e s ,  
NAVELEX e s t a b l i s h e d  a n  E n v i r o n m e n t a l  Review Committee 
(Cormnittee) whose members i n c l u d e d  r e p r e s e n t a t i v e s  
from severa l  n a v a l  commands, i n c l u d i n g  NAVELEX. The 
I n s t i t u t e  r o u t i n e l y  h o l d s  p u b l i c  m e e t i n g s  t o  br ies  t h e  
C o m m i t t e e  on t h e  s t a t u s  of i t s  work u n d e r  t h e  
c o n t r a c t .  

\ 
The c o n t r a c t  r e q u i r e d  t h e  I n s t i t u t e  t o  implemept 

a program to s t u d y  t h e  l o n g - t e r m ,  l o w - l e v e l  electro- 
m a g n e t i c  e f f e c t s  o f  t h e  ELF Communica t ions  S y s t e m s  on  
v a r i o u s  e c o l o g i c a l  species i n  W i s c o n s i n  and Michigan .  
The I n s t i t u t e  d e c i d e d  to  s u b c o n t r a c t  f o r  t h e  s t u d i e s  
and  prepared a s t a t e m e n t  of work i n  a n t i c i p a t i o n  of 
i s s u i n g  a n  RFP. The s t a t e m e n t  o f  work was s u b m i t t e d  
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to t h e  Committee f o r  i t s  review and comments; no  
c h a n g e s  were made a s  a r e s u l t  o f  t h a t  r ev iew.  

F o l l o w i n g  s u b m i s s i o n  of proposals, a t e c h n i c a l  
r e v i e w  was c o n d u c t e d  and proposals were r a n k e d .  The  
I n s t i t u t e  p r o v i d e d  t h e  C o m m i t t e e  w i t h  a one-page 
d e s c r i p t i o n  and  o ra l  p r e s e n t a t i o n  summar iz ing  e a c h  
proposal. No change  i n  r e l a t i v e  r a n k i n g  o c c u r r e d  as a 
resul t  o f  t h i s  p r e s e n t a t i o n .  B e s t  and  f i n a l .  o f f e r s  
were r e q u e s t e d  from a l l  o f f e r o r s  r e c e i v i n g  a minimum 
t e c h n i c a l  score i n  t h e  r a n k i n g s .  S u b c o n t r a c t  n e g o t i a -  
t i o n s  were c o m p l e t e d  on J u l y  29, 1982. Navy p e r s o n n e l  
were n o t  i n v o l v e d  i n  e i t h e r  t h e  e v a l u a t i o n  or t h e  
n e g o t i a t i o n  processes. 

A f t e r  t h e  I n s t i t u t e  s e l e c t e d  p o t e n t i a l  subcon-  
tractors,  i t  a s k e d  NAVELEX t o  p r o v i d e  f o r  a u d i t s  of 
t h o s e  s u b c o n t r a c t o r s .  NAVELEX a r r a n g e d  for t h e  O f f i c e  
of A u d i t  o f  t h e  Depar tment  o f  H e a l t h  and  Human 
S e r v i c e s  t o  p r o v i d e  t h e  n e c e s s a r y  a s s i s t a n c e  and  to  
report t h e  a u d i t  r e s u l t s  d i r e c t l y  to  t h e  I n s t i t u t e .  
I n  e a r l y  S e p t e m b e r ,  a f t e r  a u d i t  results were received, 
t h e  I n s t i t u t e  awarded t h e  s u b c o n t r a c t s  w i t h  t h e  Navy ' s  
c o n c u r r e n c e .  

As a g e n e r a l  r u l e ,  t h e  s t a t u t e s  and r e g u l a t i o n s  
g o v e r n i n g  d i r e c t  F e d e r a l  p r o c u r e m e n t  do n o t  a p p l y  to  
t h e  c o n t r a c t i n g  practices and  p r o c e d u r e s  o f  prime con- 
t r ac to r s ,  who n o r m a l l y  are  a c t i n g  a s  i n d e p e n d e n t  con- 
tractors.  See Singe; Companl, I n c . ,  K e a r f o t t  
D i v i s i o n ,  5 8 3 r n p . G e n 7 2 1 8 - (  1 9 m ) 7 7 9 - 1  CPD 26 . 
T h e r e f o r e ,  o u r  O f f i c e  w i l l  c o n s i d e r  s u b c o n t r a c t o r  
protests o n l y  i n  l i m i t e d  c i r c u m s t a n c e s :  (I) w h e r e  t h e  
prime c o n t r a c t o r  is a c t i n g  a s  t h e  p u r c h a s i n g  a g e n t  o f  
t h e  Government;  ( 2 )  where t h e  Government ' s  a c t i v e  or 
d i r e c t  p a r t i c i p a t i o n  i n  t h e  s e l e c t i o n  o f  t h e  subcon-  
tractor h a s  t h e  n e t  e f f e c t  of r e j e c t i n g  or s e l e c t i n g  a 
p o t e n t i a l  s u b c o n t r a c t o r ,  o r  s i g n i f i c a n t l y  l i m i t i n g  
s u b c o n t r a c t  s o u r c e s ;  ( 3 )  where f r a u d  or bad f a i t h  is 
shown i n  t h e  Government ' s  a p p r o v a l  of t h e  s u b c o n t r a c t  
award or p r o p o s e d  award;  ( 4 )  where t h e  s u b c o n t r a c t  is 
" f o r "  a n  a g e n c y  of t h e  Government;  or ( 5 )  where t h e  
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q u e s t i o n s  c o n c e r n i n g  t h e  award o f  s u b c o n t r a c t s  are 
s u b m i t t e d  b y  Federal  o f f i c i a l s  who are e n t i t l e d  to  
advance  d e c i s i o n s  by t h i s  O f f i c e .  -- I n c . ,  54 Comp. Gen. 767 (19751 ,  75-1 CPD 166.  Whi'le 
ERS c o n t e n d s  t h a t  i t s  protest  f a l l s  w i t h i n  t h e  O p t i m u m  
Sys tems  c r i t e r i a ,  w e  disagree. 

ERS's c o n t e n t i o n  t h a t  t h e  I n s t i t u t e  was a c t i n g  as 
t h e  p u r c h a s i n g  a g e n t  o f  t h e  Government i n  t h e  subcon-  
t rac t  awards  is  n o t  s u p p o r t e d  by  t h e  f a c t s .  W e  have  
h e l d  t h a t  a p r ime  contractor is a c t i n g  a s  a n  a g e n t  o f  
t h e  Government where t h e  l e g a l  e f f e c t  o f  t h e  con- 
t ractor 's  ac t ions  is b i n d i n g  on  t h e  Government. - S e e  
U n i v e r s a l  A i r c r a f t  P a r t s ,  I n c . ,  B-187806, J a n u a r y  11, 
1979,  79-1 CPD 14. The Navy ' s  c o n t r a c t  w i t h  t h e  
I n s t i t u t e  d i d  n o t  a u t h o r i z e  i t  t o  ac t  as  t h e  Govern- 
m e n t ' s  a g e n t  and  t h e  l e g a l  e f f e c t  o f  t h e  s u b c o n t r a c t s  
was to  b i n d  t h e  I n s t i t u t e ,  n o t  t h e  Government. There-  
fore, t h i s  c o n t e n t i o n  is w i t h o u t  merit. 

O p t i m u m  S j s t e m s ,  

The p r o t e s t e r ' s  a l l e g a t i o n  t h a t  t h e  Navy ' s  d i r e c t  
. p a r t i c i p a t i o n  i n  p r o p o s a l  r e v i e w  and s e l e c t i o n  c a u s e d  
its proposals t o  be  r e j e c t e d  l i k e w i s e  is w i t h o u t  
merit. Whi le  w e  w o u l d  c o n s i d e r  s u c h  a p r o t e s t  i f  t h e  
f a c t s  supported t h e  p r o t e s t e r ' s  a l l e g a t i o n ,  -- Beal l  
I-- P i p e ,  I n c . ,  B-204203, A p r i l  28 ,  1982,  82-1 CPD 396, 
t h e  record h e r e  d o e s  n o t  support  ERS's p o s i t i o n .  The 
o n l y  Navy p e r s o n n e l  i n v o l v e d  i n  p r o p o s a l  r e v i e w  and  
s e l e c t i o n  were t h o s e  i n d i v i d u a l s  s e r v i n g  o n  t h e  
Committee, who were b r i e f e d  p e r i o d i c a l l y  o n  t h e  sub- 
c o n t r a c t  award.  The r e c o r d  d o e s  n o t  s u p p o r t ,  n o r  d o e s  
t h e  protester  s u p p l y  any  e v i d e n c e  s u g g e s t i n g ,  a 
f i n d i n g  t h a t  t h e  Committee d i r e c t l y  p a r t i c i p a t e d  i n  
proposal r e v i e w  and s e l e c t i o n  or c a u s e d  ERS's rejec- 
t i o n  a s  a p o t e n t i a l  c o n t r a c t o r .  

ERS a l so  c o n t e n d s  t h a t  t h e  Navy ' s  a p p r o v a l  o f  t h e  
s u b c o n t r a c t  award g i v e s  GAO j u r i s d i c t i o n  o v e r  t h i s  
protest s i n c e  bad f a i t h ,  i f  n o t  f r a u d ,  was i n v o l v e d  i n  
t h e  a l t e r a t i o n  o f  r e s e a r c h  t o p i c s  and  e v a l u a t i o n  
c r i t e r i a .  Whi l e  we have h e l d  t h a t  GAO w i l l  assume 
j u r i s d i c t i o n  o v e r  t h e  p ro tes t  i f ,  where t h e  Government 
h a s  approved  t h e  s u b c o n t r a c t  award, bad f a i t h  o r  f r a u d  



B-2 09 3 58 4 

on the p a r t  of t h e  Government is shown, - see 51 Comp. 
Gen. 803 ( 1 9 7 2 )  , t h e  protester has n o t  d e m o n s t r a t e d  
any Government a c t i o n  which s u p p o r t s  t h i s  c o n t e n t i o n .  
To s u p p o r t  a f i n d i n g  o f  bad f a i t h ,  t h e  r e c o r d  mus t  
show i r r e f u t a b l e  proof t h a t  t h e  agency  had a m a l i c i o u s  
and  s p e c i f i c  i n t e n t  to i n j u r e  t h e  p a r t y  a l l e g i n g  bad 
f a i t h ;  A r l a n d r i a  C o n s t r u c t i o n  Company, I n c .  , 
B-195044, B-195510, A p r i l  2 1 ,  1980,  8 0 - 1 D  276. A t  
b e s t ,  ERS h a s  a d d r e s s e d  a c t i o n  t a k e n  by the prime con- 
tractor i n d e p e n d e n t  of Government invo lvemen t  a n d ,  
t h u s ,  p r o v i d e s  no  b a s i s  for  GAO j u r i s d i c t i o n  over t h i s  
protest u n d e r  t h i s  e x c e p t i o n .  

S i n c e  t h e  p r o t e s t e r  offers no r e a s o n s  u n d e r  t h e  
o t h e r  Optimum Sys tems  e x c e p t i o n s  for o u r  O f f i c e  t o  
a s s u m e - j u r i s d i c t i o n  o v e r  t h i s  protest ,  t h e  protest  
must be d i s m i s s e d .  

Harry R .  Van C leve  
A c t i n g  G e n e r a l  Counse l  




